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On a summer night in 1984, in Burlington, North Carolina, Jennifer
Thompson’s picture-perfect life shattered into a years-long nightmare.'
The twenty-two-year-old straight-A student started her evening with
dinner alongside her boyfriend, but she cut it short when she began feeling
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unwell.” He took her home early, and she quickly went to bed, hoping to
sleep off her sickness.’

At 3:00 a.m., a noise woke her up.* Assuming it was her boyfriend,
she called out innocently.> A terrifying response followed. An intruder
leaped onto her bed and pinned her arms to the sides of her head.® As she
processed the shocking situation, she felt the cold steel of a knife against
her throat, forcing out a scream.” The intruder pressed the blade harder and
hissed, “Shut up or I’ll cut you.”® Paralyzed with fear, Thompson obeyed
as he began to sexually assault her.’

She smelled alcohol on his breath and quickly realized that, with the
knife in his possession, physically fighting back was not an option.'’
Instead, she took a different approach, one aimed at survival.'' She
engaged the man in “conversation,” asking questions to gather details that
might help authorities later.'” Determined to memorize everything about
him, she studied his features, searching for scars, tattoos, or any other
identifying marks."* Using the dim light filtering through her blinds and
the soft glow of her nightlight, she examined his face.'"* When he bent
down to turn off her stereo, a blue light illuminated his features, giving her
a better view.'® She stayed focused, committing his face, clothing, height,
mannerisms, and every detail she could to memory.'®
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When the attack ended, Thompson managed to escape.'” After
undergoing an examination using a rape kit at the hospital, she went to the
police station ready to provide information for a composite sketch.'® She
carefully described every detail she had memorized about her attacker,
allowing police to create a complete composite sketch.'” Officers then
received an anonymous tip from someone who saw the sketch that noted
it resembled a man named Ronald Cotton.”” Cotton’s mugshot was then
included in a photo lineup presented to Thompson, and when she
examined the stack of pictures, she confidently identified him as her
attacker.”! Several weeks later, the police conducted a six-member
physical lineup.”? Each suspect was asked to step forward and repeat the
threat Thompson heard during the attack, “Shut up or I’ll cut you.”” Once
again, without hesitation she picked Cotton.**

During the subsequent trial, Thompson looked directly at Ronald
Cotton and told the jury, “He is the man who raped me.”* After the trial,
Cotton was convicted of one count of rape and one count of burglary and
sentenced to life plus fifty years at Central Prison in Raleigh, North
Carolina.”® Thompson and the prosecution celebrated with champagne,
believing that Ronald Cotton would spend the rest of his life in prison for
what he had done to her.”’

However, after nearly eleven years of insisting upon his innocence,
Ronald Cotton was exonerated for the rape of Thompson.?® Advances in
forensic science in the years since the crime made it possible to DNA test
the original evidence, and after Cotton begged repeatedly to anyone who
would listen to have the physical evidence tested, the DNA from
Thompson’s rape kit was finally tested.”’ Shockingly, it did not match
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Cotton.*° In fact, it matched another inmate at Central Prison—a man for
whom Cotton was frequently mistaken, i.e., Robert Poole.*! On June 30,
1995, Cotton was officially cleared of all charges and released from prison
after serving ten and a half years.*

Unfortunately, this is not a unique story, and it does not have a unique
cause. The malleability of memory has had tragic consequences for the
legal system.* The United States Supreme Court has recognized that a
“witness’[s] recollection of [a] stranger can be distorted easily by the
circumstances or by later actions of the police.”* In fact, due to the
fragility of human memory, “[e]yewitness misidentification is the single
greatest cause of wrongful convictions nationwide, playing a role in 72%
of convictions overturned through DNA testing.”* In some ways, Cotton
must be considered one of the “lucky ones,” as only a small percentage of
wrongfully convicted individuals can be proven innocent through DNA
evidence.’ In the majority of convictions, there simply is “no biological
trace evidence that [could] clearly be linked to the perpetrator.”’

Eyewitness evidence functions much like trace evidence, offering
pieces of information that, when properly collected and interpreted, can
contribute to an investigation and subsequent trial.*® “Trace evidence” is
evidence that is “transferred between people, objects, or the environment
during a crime.””” However, the criminal justice system treats the
collection and interpretation of memory evidence “very differently than
physical trace evidence.”*® For physical evidence, “protocols for the
collection, preservation, and interpretation . . . are dictated largely by
forensic scientists,” with practices grounded in scientific methodology.*'
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In contrast, eyewitness evidence is generally collected by a nonspecialist,
and protocols for collection, preservation, and interpretation of eyewitness
evidence often diverge widely from the findings of memory research
experts.*” Despite this lack of scientific methodology, eyewitness
testimony has traditionally been referred to as the “gold standard” of
evidence, a status that belies its unreliability and the serious risks it poses
to justice.* This “gold standard” idea is rooted in the widely accepted
belief that eyewitnesses are generally truthful and have no motivation to
lie.** Supreme Court Justices Brennan and Marshall have pointed out that
“le]yewitness testimony is likely to be believed by jurors, especially when
it is offered with a high level of confidence.” And this occurs even when
the witness’s confidence is completely unrelated to the witness’s accuracy
because, as Justices Brennan and Marshall noted, “there is almost nothing
more convincing than a live human being who takes the stand, points a
finger at the defendant, and says, ‘That’s the one!””**°

The power of eyewitness identification, combined with the
unreliability of human memory, presents serious reliability and justice
concerns for criminal trials, particularly when the trier of fact is not well-
versed in the vagaries of eyewitness testimony. This mismatch between
impact and reliability creates a significant opportunity for error in
identification and in the jury’s reliance on that identification. This Note
examines one potential mediating response to this problem: special jury
instructions. It begins by exploring the nature of memory, the process of
eyewitness identification, and the factors that undermine eyewitness
testimony accuracy. It then critiques the typical instructions for informing
juries about these issues. Finally, it proposes a new jury instruction aimed
at reducing the jury’s reliance on false identifications and safeguarding the
integrity of the justice system.

I. EYEWITNESS MISIDENTIFICATION

It is generally believed that people have detailed memories, especially
of traumatic experiences, and will be able to recount events that they have
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experienced accurately.?” However, memory is not a discrete thing; rather,
it is a “term given to the structures and processes involved in the storage
and subsequent retrieval of information.”** There are three stages of
memory: encoding, storage, and retrieval.** “Encoding” is the process of
transforming experiences into a form that can be stored by the brain.*
Next, the “retention” or “storage” stage preserves the encoded experience
in the brain.”' This allows for the final stage, which is when the memory
is “retrieved.”?

Memories are organized for retrieval in chronological order, and “[t]he
hippocampus acts as a storage house for these sequenced memories.”’
The hippocampus is responsible for converting new experiences into long-
term memories, i.e., memories that are outside current awareness but can
be accessed if and when they are needed.’* Long-term memory is “stored
and retrieved by association.”> Associative memory is the process by
which a memory is recalled after encountering something connected or
related to that memory.>

However, memory is not flawless.’” Our memories can be plagued by
forgetting, misremembering, or even the creation of false memories.”®
Memory can fail for various reasons, including the brain’s attempts to
improve its function.”” For example, the brain may discard unnecessary
information to conserve mental resources or block out traumatic memories
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to protect the individual from emotional distress.®” These processes
usually happen without the person being consciously aware that they are
occurring.®'

A. PSYCHOLOGICAL FACTORS AFFECTING MEMORY
i. FRAGILITY OF MEMORY

Human memory is fragile.*® It does not function as a perfect record of
past events, even though it is often thought of as a video that can be
replayed at will.®® In reality, memory is far more complex. It is a
reconstruction formed from scattered traces of events that are stored
throughout the brain.** To recall an event, the brain must reassemble these
traces, often substituting or altering crucial details incidentally in the
process.® This “reconstructive process” is prone to producing “errors or
distortions,” making people susceptible to having distorted or even false
memories.*

“Confabulation” is a memory error through which “gaps in memory
are subconsciously filled with false or distorted memories.”®’ There are
different types of confabulations: provoked, momentary, fantastic,
behaviorally spontaneous, and recollective.”® The confabulation types
most likely to affect the accuracy of memory for eyewitness identification
purposes are “provoked” and “momentary” confabulations. A “provoked
confabulation” is when someone “creates a false memory after being asked
a [particular] question” or questions, with suggestive questioning often
being the catalyst for this.®” For example, when asked—didn’t you leave
at four yesterday? —a person may come to believe that they left at four,
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even if that was not the actual time they left. A “momentary confabulation”
is when a false memory is generated on the spot to fill in missing
information quickly, typically in response to a conversation or question.”’
Hence, the person will think the discussion has ignited the memory and
believe it is their recalled true memory.”' For example, when asked what
they ate for dinner, a person may instinctively answer “salmon” despite
not having eaten yet, unaware that they invented the memory in response
to the question.”

Reactivating a memory renders it vulnerable to disruption.” If
“disrupted,” the memory may then be stored in its altered form.”* As a
result, the initial perception of the event and the later acquired information
can blend together, making it impossible for the person to distinguish
between what was truly experienced and what was learned or added later.”
Scientists have even found that “individuals remember directly asserted
and pragmatically implied information in the same way and are unable to
distinguish in which way the information remembered was presented,”
further emphasizing the unreliability of memory.’® Researchers conducted
a study to observe memory distortion.”” A group of 186 college students
were asked ten questions about a given event.”® Later, they were shown
their responses, three of which had been deliberately altered.” They were
then asked follow-up questions based on these manipulated answers.*
Their responses reflected these false details, demonstrating how easily
memory can be influenced and later recalled as “truthful.”®!

ii. EMOTIONAL AND STRESS-RELATED MEMORY
DISTORTION
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Emotions play a significant role in shaping human cognition,
including in the functionality and reliability of memory.*” Long-term
memory retention is deeply influenced by the emotional context in which
the original information was encoded, stored, and first retrieved.*
Contrary to the common belief that memory failures or distortions indicate
mental dysfunction, these types of “memory lapses” can serve adaptive
purposes.® In fact, “forgetting” can be an important part of how the brain
handles memory.® It allows for the brain to maximize cognitive efficiency
by shedding irrelevant and painful memories.*® A person can be
subconsciously motivated to “forget” traumatic life events to help improve
their ability to cope.’” And “processing” a traumatic event can have its
own unique and distorting impact on memory.*®

The distortion of memory commonly follows a distinct pattern.*’
Traumatic memories are often remembered as more “traumatic” than they
were in reality.” After a traumatic experience, effortful retrieval and
intrusive mental imagery can produce new details that assimilate into the
memory.”' The “source monitoring framework,” a cognitive model that
explains how people determine the origin of their memories, suggests “that
memory distortion occurs because we do not store our memories with a
label specifying the origins of each individual detail.”** This allows for
“event details that have been [distorted to] . . . come to mind more easily
over time,” and eventually, familiarity of details becomes mistaken for
genuine recollection.” In particular, a traumatic event is subject to unique,
repetitive rehearsal, both intentionally and unintentionally.”* These
memories may be intentionally revisited, for example, when a victim is
giving statements to the police, speaking with a therapist, or consuming
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media coverage.”” And all of these intentional revisits provide
opportunities for misleading details to be introduced.”® Traumatic
memories can also be unintentionally revisited through intrusive thoughts
and memories, which likewise provide opportunities for incorrect details
to be repeatedly or vividly imagined, which can make them feel “real” and
thereby distort the actual memory.”’

Memory can be particularly affected by the presence of a weapon or
an unusual object.”® The presence of a weapon during a crime often results
in a poorer victim memory of a perpetrator.” Scientists disagree on the
exact cause of this “weapon focus effect,” but they agree on the outcome:
worse memory of events at which there is a shocking item present.'” One
explanation is that the fear caused by something like a weapon causes the
individual to narrow his or her focus on the object, encoding mainly
information about the weapon and not encoding other surrounding details
as clearly.'”" Another explanation is that when an unexpected stimulus
enters an event, one’s attention is drawn to it.'”> According to this theory,
it is the surprising nature of the item alone that distorts the memory,
shifting all focus to the unusual object and leaving other parts of the event
poorly remembered or incorrectly encoded.'™ The difference between
these two theories is that one theory relies on the presence of fear and a
threatening object, while the other theory suggests that surprise alone is
sufficient to distort memory.'"

Ultimately, when someone experiences a high-stress or traumatic
event, the brain activates certain mechanisms that “prioritize emotional
responses over accurate encoding of details, leading to significant gaps or
distortions in memory.”'* Most research shows that during these stressful
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moments there is too much occurring for the brain to fully and accurately
process memory encoding.'” As a result, the individual may
“unintentionally blend real[-life] events with imagined or suggested
scenarios,” making recollection of the stressful event unreliable although
it may feel sincere.'"’

ili. CONTAMINATION OF MEMORY

Memory can also be ‘“contaminated” in various ways, including
unintentionally.'®® Such contaminations typically involve the introduction
of misinformation.'” The distortion of an original memory after exposure
to misleading information is known as the “misinformation effect.”''’
Often, misinformation is introduced without malicious intent.'"" For
example, a detective might speak affirmingly to an eyewitness in order to
make the witness feel comfortable, inadvertently “reinforcing” the
witness’s memory.''? Similarly, when two witnesses discuss their
recollections, one witness’s agreement with the other’s description of a
detail can unintentionally reinforce and alter both individuals’ original
memories, causing each witness to become more confident in a potentially
distorted recollection.'"”

A famous study by Elizabeth Loftus and John Palmer illustrates just
how susceptible memory can be to manipulation.''* The researchers
sought to influence eyewitness memory by altering the wording of
questions and varying the time between an original event and questioning
about that event.''> Their findings revealed that an individual’s memory
can easily be reshaped, even by subtle changes in a question’s language.''®
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When people later “recall” these manipulated memories, they genuinely
believe that the memories are accurate, totally unaware of the question’s
influence and how their memory has been altered.!'” Often, such persons
forget the source of manipulation entirely.''®

Memory distortion can also result from feedback provided to a witness
who has given testimony.''” Positive post-identification feedback can
inflate a witness’s confidence in their memories, while negative feedback
can diminish memory confidence.'”” And such feedback need not be
verbal, body language and facial expression can have the same effect.'?’
Resulting shifts in witness confidence can carry serious consequences in
the courtroom, where the level of confidence is frequently considered to
be a measure of a witness’s credibility and accuracy.'?

B. LAW ENFORCEMENT INTERFERENCE WITH MEMORY

During the investigation and evidence collection process, police can
unintentionally —alter a  witness’s memory by introducing
misinformation.'* This introduction of misinformation may occur through
subtle cues or even body language.'** Police can significantly influence a
witness’s recollection during lineup identifications, through suggestive
questioning, or when their own biases inadvertently shape a witness’s
memory.'” While law enforcement must exercise great caution, the
introduction of misinformation is sometimes unavoidable, even with the
utmost care.'*

Law enforcement officers can affect the accuracy of an eyewitness
identification even when it is not their intention to do so.'?’ Because of the
potential risk of inaccuracy, the National Institute of Justice (the research
arm of the U.S. Department of Justice) issued a manual to law enforcement
agencies in order to help prevent some of these very common introductions
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of misinformation to witnesses.'”® However, many law enforcement
officers fail to follow many of the manual’s most basic guidelines for
conducting eyewitness interviews, and most officers are only able to score
about a 50% level of accuracy when asked about basic information in the
manual.'?’ This reveals that although there have been attempts to address
the issue of introduction of misinformation by law enforcement, more
effort and emphasis are needed on this issue.'*’

i. LINEUPS

A lineup is a procedure in which the police place a suspect among a
group of similar-looking individuals (who are not suspects) and then ask
an eyewitness if the perpetrator is in the group and, if so, who it is."*' These
lineups can be conducted in two ways: live lineups or photo/video
lineups."*? Live lineups involve the physical presence of the lineup
members, the witness, and the administrator(s) conducting the
procedure.'** Photo and video lineups, on the other hand, consist of
showing an image or recording of the suspect alongside “filler” persons
with similar features.'**

Live lineups are generally preferred in most jurisdictions due to the
belief that they yield more accurate identifications.'*> Some experts argue
that for witnesses to make the most accurate identifications, they often
“need access to cues available only at a live lineup,” such as hearing a
suspect repeat a phrase or mimic an action observed during the incident.'*
In contrast, photo and video lineups are often used as a more convenient
alternative when it is impractical to have all the witnesses and line-up
participants physically present at the same time."’

There are also two ways of presenting persons in a lineup:
simultaneous and sequential."*® The most commonly used method is
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130. Id.
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simultaneous, in which the witness is shown all the lineup members or
photos at once."* In a sequential lineup, by contrast, the witness is shown
each person or photo in the lineup one at a time.'*” Sequential lineups have
been shown to produce the most accurate identifications; however, they
are also associated with higher rates of eyewitness uncertainty, making it
difficult to determine whether this method is truly superior.'*!

Law enforcement guidelines for handling lineup eyewitness evidence
offer several recommendations to preserve the integrity of the
investigation.'*” When composing lineups, the investigator must ensure
that the suspect does not “unduly stand out.”'** In a photo or video lineup,
this means including only one suspect per procedure; selecting “fillers”
who generally match the witness’s description of the suspect; including at
least five non-suspect fillers; randomly positioning the suspect; and
preventing any exposure to information that could influence the witness’s
choice, such as a clothing item that exactly and uniquely matches
something the witness described.'* Similar precautions apply to live
lineups, though with some key differences.'*® While each identification
procedure should still include only one suspect, live lineups require a
minimum of only four fillers who generally match the suspect’s
description.'*® When a new suspect is introduced, a new set of fillers
should also be used.'*” Investigators should avoid using fillers who are too
similar to one another and ensure consistency regarding any distinctive
features described by the witness.'*® To maintain fairness, both the suspect
and the fillers should appear equally likely to “match” the witness’s
original description.'*’

Understanding how memory functions during a lineup underscores the
importance of careful procedures to ensure accuracy. Memory retrieval
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during an identification can be understood through “five [psychological]
concepts: (1) encoding specificity, (2) similarity-based matching, (3)
elaborative processing, (4) signal-detection theory, and (5) source
attribution.”™® “Encoding specificity” refers to how certain cues can
trigger memory retrieval.'”' For example, asking a witness if any faces in
a lineup look “familiar” can prompt a generalized familiarity review,
possibly causing the witness to select someone who looks “familiar” for
reasons unrelated to the crime.'*” “Similarity-based matching” suggests
that the closer a person resembles the actual perpetrator, the stronger the
witness’s perceived memory “match,” even if the match is still
inaccurate.'® This perceived similarity can increase confidence in the
identification, despite its potential inaccuracy.'>* “Elaborative processing”
is the idea that more elaborately processed and previously seen stimuli are
more likely to be remembered.'>> A memory is “elaborately processed”
when new information is interpreted in a meaningful way or connected to
existing knowledge already stored in memory.'>® For example, a suspect
seen by a witness in an earlier lineup may elicit a stronger memory signal
the second time, thereby falsely boosting the witness’s confidence in the
identification."*” “Signal-detection theory” explains memory retrieval as a
process that detects internal signs of familiarity, known as memory-match
signals.'”® These memory signals are inherently “noisy,” meaning they
often lack precision and can vary in strength, even when the underlying
memory is inaccurate.'”® In “signal detection,” the eyewitness compares
each face in the lineup to their memory of the culprit; faces that more
closely resemble the remembered face tend to produce stronger memory-
match signals.'®® Hence, in a truly fair lineup, where all individuals share
similar features, no single face should stand out, resulting in equal memory
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signals.'®! Even if a strong signal does occur, it is often misleading, only
occurring because one face happens to resemble the culprit more closely
than the others.'® Finally, “source attribution” refers to the difficulty
humans have in determining the actual origin of a memory.'® For
example, if a person is seen repeatedly in lineups, the witness may
incorrectly believe that they “remember” that person from the event itself,
rather than from previous exposure during earlier lineups.'®* This kind of
“contamination” is worsened when a witness knows that the police suspect
a particular person of the crime.'® These memory concepts collectively
support the idea that eyewitness identifications, especially those derived
from lineups, can be significantly influenced and distorted by the way
lineups are conducted and also by the nature of memory itself, which casts
doubt on the reliability of such identifications.'®

Even individuals with extensive training are not immune from
memory errors.'®’ In one study, which involved over 800 high-ranking
military personnel, participants were placed in a mock prisoner of war
camp to simulate a realistic, stressful environment.'®® The participants
were later asked to describe specific characteristics of their interrogator.'®’
While most participants correctly identified general characteristics such as
gender and height, they were frequently incorrect when recalling facial
features and other identifying details.'”® A majority of participants
misidentified characteristics such as hair color, face shape, and eye color,
often selecting features that directly contradicted the interrogators actual
appearance.'’' In a similar study, other highly trained military personnel
tasked with identifying their interrogators were nevertheless highly
susceptible to misinformation and memory distortion.'’* Participants were
exposed to a stressful interrogations and later asked to identify their
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interrogator from a sequential photo lineup.'”” They were then shown
multiple photographs in sequence and asked to make an identification,
even though they were warned that the interrogator’s image might not be
included.'” Despite this caution, many participants made inaccurate
identification, including both false positives and false negatives.'” The
results demonstrated that even under controlled conditions and among
highly trained individuals, eyewitness identification remained vulnerable
to significant error and misplaced confidence.'”

To remedy the unreliability of eyewitness identifications, a group of
scientists offered a set of recommendations in 1998."”” The American
Psychology-Law Society proposed four key practices for witness
identifications: (1) using a “blind administrator”; (2) informing the witness
that the suspect might not be present; (3) ensuring that the suspect does
not “stand out”; and (4) recording the witness’s asserted confidence level
before any police feedback is given.'” A year later, a similar set of
guidelines were issued, which added the recommendation that a lineup
should include at least five fillers.'”

In 2020, the American Psychology-Law Society updated its
recommendations, this time with nine recommendations.'®” First, before
conducting a lineup, the officer should document the witness’s description
of the perpetrator and have the witness describe their viewing conditions
at the time of the crime.'®" The witness should also be instructed not to
discuss the event with other witnesses or attempt to identify the culprit on
their own.'®? Second, there must be evidence-based grounds to include a
particular person as a suspect in a lineup, and that evidence should be
documented prior to the procedure.'™ Third, a “double-blind” or
equivalent procedure should be used, meaning that neither the
administrator of the lineup nor the witness knows who the “suspect” is
within the lineup.'® Fourth, each lineup should include only one suspect
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and at least five appropriate fillers, ensuring those included do not make
the suspect “stand out.”'® Fifth, police must carefully avoid suggesting
any new information when inviting an eyewitness to a lineup.'®® In
particular, the witness should be clearly informed that the administrator
does not know who the suspect is; the culprit may or may not be in the
lineup; it is acceptable to say, “I don’t know”; if the witness makes an
identification they will have to state their level of confidence; and “the
investigation will continue even if no identification is made.”'®” Sixth, the
witness’s confidence statement should be recorded immediately after any
identification.'®® Seventh, “the entire identification procedure . . . should
be video-recorded.”'® Eighth, repeating the same identification procedure
using the same suspect with the same witness should be avoided." Ninth,
“show-up” identifications should be avoided whenever possible, and if one
must be conducted, strict procedural safeguards should be in place to
ensure accuracy.'’’ A “show-up” occurs when, shortly after a crime, a
witness is presented with a single live suspect who appears to match the
witness’s description.'”?

Contamination of eyewitness testimony is common; yet eyewitness
testimony is still often treated as if it is completely reliable.'”® To improve
reliability, it is crucial for police departments to follow science-based
guidelines and strive to preserve the integrity of eyewitness evidence.'** If
this is not done, there is a greater risk that identifications will be
improperly influenced, even unintentionally.'®> The complexity of human
memory underscores the need for law enforcement to recognize the
powerful and sometimes accuracy-damaging role that they can play in
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shaping or contaminating a witness’s recollection, even through
something as “routine” as a lineup.'”®

ii. CONFIRMATION BIAS

During the collection of eyewitness testimony, confirmation bias can
significantly distort results.'”’ “Confirmation bias” refers to the cognitive
tendency of individuals to interpret, seek out, recall, or give greater weight
to information that confirms their existing beliefs, attitudes, or
assumptions.'”® At the same time, individuals are more likely to disregard
or minimize information that contradicts their existing beliefs, attitudes,
and assumptions.'” This phenomenon can impact the reliability of
eyewitness testimony in two primary ways: (1) through investigative
tunnel vision and (2) through witness tunnel vision.*"

Law enforcement officers are particularly susceptible to confirmation
bias during investigations.”’! Once they develop a case theory, they may
unconsciously prioritize evidence that supports their initial theory and also
ignore, dismiss, or undervalue evidence that contradicts this theory.?** This
can lead to an accuracy-distorting failure to pursue alternative leads and
suspects.””> When investigators interact with an eyewitness before, during,
or after a witness identification selection, the investigators’ bias can shape
the witness’s memory, even unintentionally.””* Since memory is
reconstructive and not saved like a video, as explained earlier, once a
witness’s memory is influenced by an officer’s biased questioning or
suggestive feedback, the witness’s recollection can become irreversibly
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contaminated.?®’

Law enforcement procedure manuals acknowledge this risk and
caution officers against contaminating a witness’s memory.’’® Best
practices include conducting comprehensive, open-ended witness
interviews, allowing witnesses to volunteer all details about a crime and
any perpetrators, including those that seem trivial, avoiding leading or
suggestive questions, and never encouraging a witness to “guess” about
details.””” These safeguards are intended to minimize the risk of
investigator-induced contamination.?*®

Eyewitnesses are also vulnerable to their own confirmation bias.
Human memory naturally fills in gaps with inferences that are consistent
with expectations and external influences.”” When exposed to suggestive
cues from law enforcement, media, or other witnesses, an eyewitness may
unknowingly alter their memory to align with the information received.*'’
“Confirmation bias creates a presumption that makes eyewitnesses
insensitive to potentially exonerating information.””'' For example, an
eyewitness who receives positive feedback after making an identification
may become increasingly confident in their memory, reinforcing their
belief that they were correct, even when the original identification was
flawed or inaccurate.?'> Conversely, if a witness receives negative or
discouraging cues, then they may begin to discount or alter aspects of their
original account.”" In both cases, the witness’s recollection shifts away
from what actually occurred and toward what aligns with later external
influences or internal expectations.*'*

iii. INTERVIEWING TACTICS

The way law enforcement officers conduct interviews with witnesses
can significantly affect the accuracy of eyewitness identifications.?"
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Improperly suggestive techniques or language can profoundly influence a
witness’s memory, thereby damaging the heart of the justice system’s
integrity.”'® Psychologists Elizabeth Loftus and John Palmer famously
explored this phenomenon in a study examining the malleability of
memory due to language.”'” In the study, the participants were shown a
video of a staged car accident and later asked to estimate the speed of the
vehicles.”'® But the researchers manipulated the verb used in the question
when asking the witness to describe what happened.”’” One group was
asked: “About how fast were the cars going when they hit each other?”**°
But other groups were asked the same question with the verb “hit”
replaced by “smashed, collided, bumped, and contacted.”**' The results
revealed a striking pattern: the more intense the verb used in the question,
the higher the estimated speed.”?? For example, the average speed estimate
for “smashed” was 40.5 mph, while the average speed estimated for
“contacted” was only 31.8 mph.*** This study demonstrated how even a
single word in a question can impact and distort memory, highlighting the
vulnerability of witness recollection to suggestion.***

Recognizing this risk, the U.S. Department of Justice Guide for Law
Enforcement provides clear recommendations to preserve the integrity of
eyewitness evidence and testimony.”” The manual emphasizes that
officers should not volunteer any specific information about the suspect or
case during interviews.”?® Instead, officers are instructed to rely on only
open-ended questions and to avoid leading or suggestive phrasing
entirely.””” These procedures are designed to allow the witness to freely
recall and narrate their experience while minimizing outside influence,
thereby preserving the witness’s memory in its most untainted form.***

Unfortunately, despite these well-established best practices, many
officers do not consistently adhere to them.””” When officers deviate from
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these guidelines, they run a greater risk of contaminating a witness’s
memory.”*® And once a distorted recollection is formed and stored as

“fact,” it becomes exceedingly difficult to correct.”"

II. CURRENT LEGAL TREATMENT OF EYEWITNESS
IDENTIFICATION JURY INSTRUCTIONS

Jury instructions tell the jury what the law is regarding the case at issue
and how jurors should approach their civic duty. These instructions are
intended to aid jury deliberation and are written or approved by the judge
and read aloud to the jury.*? Attorneys on both sides “propose instructions
to the judge,” often focusing on specific phrasing or issues, in order to
benefit their case.”*® But the judge gets final say on what instructions are
presented to the jury.”® Jury instructions should be concise,
understandable, relevant to the case at issue, and “correctly state the law,
without either misleading jurors or inviting unnecessary speculation.”?*’
In dealing with the complexities of eyewitness identification, there have
been a number of special instructions proposed that are meant to educate
jurors on the limits and potential risks of eyewitness identification.**®
Since these special instructions are not mandatory, courts differ greatly in
their use of such instructions.

A. COURTS FAVORING MANDATORY INSTRUCTIONS ON
EYEWITNESS TESTIMONY

In the landmark 1972 case United States v. Telfaire, the D.C. Circuit
Court of Appeals laid the groundwork for what has become the most
widely referenced set of model jury instructions on eyewitness
identification.””’ Within its opinion, the Telfaire court set forth the
following special instructions regarding eyewitness identification
testimony:
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One of the most important issues in this case is the
identification of the defendant as the perpetrator of the
crime. The Government has the burden of providing
identity, beyond a reasonable doubt. It is not essential that
the witness himself be free from doubt as to the
correctness of his statement. However, you, the jury, must
be satisfied beyond a reasonable doubt of the accuracy of
the identification of the defendant before you may convict
him. If you are not convinced beyond a reasonable doubt
that the defendant was the person who committed the
crime, you must find the defendant not guilty.
Identification testimony is an expression of belief or
impression by the witness. Its value depends on the
opportunity the witness had to observe the offender at the
time of the offense and to make a reliable identification
later.

In appraising the identification testimony of a witness,
you should consider the following:

(1) Are you convinced that the witness had the
capacity and an adequate opportunity to observe
the offender?

Whether the witness had an adequate opportunity
to observe the offender at the time of the offense
will be affected by such matters as how long or
short a time was available, how far or close the
witness was, how good were lighting conditions,
whether the witness had had occasion to see or
know the person in the past.

[In general, a witness bases any identification he
makes on his perception through the use of his
senses. Usually the witness identifies an offender
by the sense of sight—but this is not necessarily so,
and he may use other senses. |

(2) Are you satisfied that the identification made by
the witness subsequent to the offense was the
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product of his own recollection? You may take into
account both the strength of the identification, and
the circumstances under which the identification
was made.

If the identification by the witness may have been
influenced by the circumstances under which the
defendant was presented to him for identification,
you should scrutinize the identification with great
care. You may also consider the length of time that
lapsed between the occurrence of the crime and the
next opportunity of the witness to see defendant, as
a factor bearing on the reliability of the
identification.

[You may also take into account that an
identification made by picking the defendant out of
a group of similar individuals is generally more
reliable than one which results from the
presentation of the defendant alone to the witness. ]

[(3) You [may] take into account any occasions in
which the witness failed to make an identification
of defendant, or made an identification that was
inconsistent with his identification at trial.]

(4) Finally, you must consider the credibility of
each identification witness in the same way as any
other witness, consider whether he is truthful, and
consider whether he had the capacity and
opportunity to make a reliable observation on the
matter covered in his testimony.

I again emphasize that the burden of proof on the
prosecutor extends to every element of the crime charged,
and this specifically includes the burden of proving
beyond a reasonable doubt the identity of the defendant as
the perpetrator of the crime with which he stands charged.
If after examining the testimony, you have a reasonable
doubt as to the accuracy of the identification, you must

Vol. 50
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find the defendant not guilty.”*®

These Telfaire instructions emphasize the need for jurors to critically
assess the reliability of eyewitness testimony, recognizing its potential
fallibility.”** However, because the Telfaire decision originated from a
federal appellate court, it lacks binding authority in all jurisdictions. As a
result, courts across the country have varied widely in their application and
adoption of these instructions, with the primary point of contention being
whether the use of such instructions should be mandatory.

Even before Telfaire, the Fourth Circuit Court of Appeals, in United
States v. Levi, in 1968, recognized the need for specific jury instructions
when eyewitness identification was a central issue in the case.”** The Levi
court held that when identification is a significant issue, the trial judge
must instruct the jury on the limitations of eyewitness testimony.**' And
in 1974, the Fourth Circuit Court of Appeals again affirmed the
importance of model eyewitness instructions being given to jurors by
noting that because eyewitness testimony is so unreliable; its use warrants
special instructions in order for the jury to be cautioned regarding its
reliance on such evidence.”** In United States v. Hodges, the Seventh
Circuit Court of Appeals determined, in 1975, that there is a need for
mandatory instructions about mistaken identity when the issue of
identification is paramount.”** In Hodges, the court refused to accept the
argument that other methods used to warn the jury about the risks of
eyewitness unreliability, such as experts or common sense, were
sufficient, emphasizing the importance of specific jury instructions on
eyewitness testimony.***

State courts have followed a similar trend as these circuits when they
have concluded that such instructions are valuable. For example, the
Kansas Supreme Court determined, in 1987, that when identification is a
“key issue” in a criminal case and the reliability of an identification is in
question, there must be special instructions for the jury.”** In 2012 the
Hawaii Supreme Court took an even broader approach, holding that
special cautionary instructions are required whenever eyewitness
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identification is a “central” issue in a case, and it did not require that the
identification be “in question” in order to mandate the instruction.**°

B. COURTS REJECTING MANDATORY INSTRUCTIONS ON
EYEWITNESS TESTIMONY

Despite these long-established cautionary instructions and the
growing recognition of the flaws in eyewitness memory, many courts have
resisted the push for mandatory jury instructions, preferring to leave this
issue to the discretion of individual trial judges. And in 2012, the U.S.
Supreme Court weighed in on the issue of eyewitness identification
instructions being mandatory and declined to endorse a mandate.”*’ The
Court explained that its reason for declining to require special instructions
was not because eyewitness errors aren’t dangerous, but rather the Court’s
belief that the defendant would be able to ensure that the jury understood
the possible errors of identification through a good lawyer, “who can
expose the flaws in the eyewitness’[s] testimony during cross-examination
and focus the jury’s attention on the fallibility of such testimony during
opening and closing arguments.”***

Several circuits have joined the Supreme Court in its unwillingness to
adopt of a general requirement for eyewitness jury instructions. The Sixth
Circuit Court of Appeals held in United States of America v. Raymond
Boyd Jr. that reversal was not warranted due to the absence of an
eyewitness instruction, explaining that not every case requires specific
eyewitness reliability instructions.”*” The court reasoned that such
instructions ‘“need be given only where there is a danger of
misidentification due to lack of corroborative evidence” and further noted
that because three witnesses positively identified the defendant in that
case, there was no reason for the jury to be skeptical of these
identifications.”*® The First Circuit Court of Appeals held that even when
the defendant’s conviction required heavy reliance on eyewitness
identification and the jurisdiction had previously held that the charge at
issue warranted a mandatory eyewitness instruction, failing to give the
required instruction is not a reversible error if evidence is not solely based
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on eyewitness identification.””' The Ninth Circuit Court of Appeals
followed this same reasoning in United States of America v. Floyd
Masterson, holding that even when eyewitness identification is a central
issue in a case, there was no “abuse of discretion” by denying special
eyewitness instructions.?*?

State courts have been similarly reluctant to adopt specialized
eyewitness jury instructions. For example, the Georgia Supreme Court
declined to require specific instructions on eyewitness reliability and
instead broadly directed courts to refrain from instructing jurors to use the
witness’s level of certainty to determine the reliability of an
identification.”®> The Indiana Court of Appeals rejected a request to adopt
special eyewitness instructions, reasoning that such instructions unduly
emphasize one type of evidence, therefore making the instruction unfair to
one side and cautioning that “instructions about credibility should not
place undue attention on the testimony of any specific witness.”*>* The
Rhode Island Supreme Court has likewise determined that there was “no
error” in denying special jury instructions when eyewitness testimony was
given, aligning with the majority of states.”

C. CONSEQUENCES OF THE SPLIT

The split in judicial and jurisdictional approaches to eyewitness
identification instructions has serious implications for fairness and
consistency in the criminal justice system. A criminal trial outcome can
hinge on not only the strength of the government’s evidence, but on the
jurisdiction in which the case is tried. For instance, in a jurisdiction that
mandates cautionary eyewitness instructions, a jury might be more
skeptical of a questionable identification and ultimately acquit. In contrast,
if the same defendant was tried in a jurisdiction that leaves instructions to
the court’s discretion, that same defendant might be convicted, even where
the identification evidence was equally flawed.

Without a uniform standard, the reliability of trial outcomes is
compromised, and defendants can receive “unequal” protection under the
law based on geographical location. The need for consistent, informative
jury instructions for eyewitness identification evidence are important to
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maintain fairness and avoid inaccurate and unjust convictions.
III. PROPOSAL OF MANDATORY UNIFORM INSTRUCTIONS

Based upon the complexities and potential inaccuracies of memory
and how these limitations manifest within eyewitness identification
testimony, this author proposes the following special eyewitness
identification jury instructions, which should be mandatory if eyewitness
identification testimony is used to support a criminal conviction:

You have heard testimony regarding the identification of the
defendant by an eyewitness. In deciding how much weight to give
this testimony, you should consider the general factors previously
noted in the general instructions concerning the credibility of
witnesses.”® In addition to these general considerations, there are
specific considerations, supported by scientific research, that you
should consider when evaluating eyewitness identification
testimony. These factors are intended to assist you as you assess the
reliability and accuracy of the eyewitness identification testimony
that you heard in this case:

(1) Opportunity to Observe: Consider the eyewitness’s
ability to observe the person identified, including the
length of time the observation lasted and the
conditions at the time, such as lighting, distance,
attention, the presence of face coverings, or any other
impediments or aids to visibility and observation by
the witness.

(2) Introduction of Misinformation: Consider whether
the identification may have been influenced by
suggestive police questioning, conversations with
other witnesses, exposure to media or other external
sources, or the use of suggestive or improper
identification procedures.

(3) Change in Confidence Over Time: Evaluate
whether the eyewitness’s confidence in his or her
identification increased over time and whether that

256. See  Credibility of Witness Jury Instructions, NEW YORK 1,
https://www.nycourts.gov/judges/cji/1-General/CJ12d.Credibility.pdf (on file with the
Oklahoma City University Law Review) (last visited July 20, 2025).
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change may have resulted from feedback,
reinforcement, or other contamination following the
initial identification.

(4) Inconsistencies: Consider whether the eyewitness
has made inconsistent identifications or conflicting
statements regarding the identification at issue.

(5) Familiarity with the Suspect: Consider whether the
eyewitness was already familiar with the person
identified or whether the identification was of
someone who was previously unknown to the
witness.

(6) Passage of Time: Consider the amount of time that
passed between the event and the eyewitness’s initial
identification and any later identifications.

(7) Presence of a Weapon or Distraction: Determine
whether the presence of a weapon or other unexpected
object may have distracted the eyewitness or
otherwise affected his or her ability to focus on the
perpetrator.

(8) Effect of Stress or Trauma: Consider whether the
stress or trauma of the event may have impaired or
improved the witness’s ability to perceive and later
recall what he or she observed.

(9) Personal Factors Affecting Memory: Consider
whether the witness has any characteristics or habits
such as frequent intoxication, a medical condition, or
night blindness, which might impair memory or
perception.

(10) Identification Procedures: Consider whether the
identification procedures followed proper safeguards,
such as the use of a “double-blind lineup,” and
whether these procedures avoided improperly
suggesting a suspect to a witness.

(11) Distinctive Features: Consider whether the person
identified has any unique or distinguishing features
that could reasonably be expected to aid an accurate
identification.

(12) Exposure to External Information: Consider
whether the witness was exposed to any outside
information, through media, other witnesses, or law
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enforcement, before making his or her identification.

(13) Totality of the Circumstances: Finally, assess the
reliability of the witness’s identification by
considering all relevant factors together, including
those listed here and all the evidence at trial, along
with the totality of the circumstances surrounding the
witness’s opportunity to observe and recall the critical
events and the identification made.

It is your duty as a juror to evaluate the credibility and reliability of all
testimony presented, including eyewitness identification testimony. You
are not required to accept any witness’s testimony on any issue as accurate.
Instead, you must consider whether, in light of the evidence and these
factors, any eyewitness identification is reliable and sufficient, along with
all the other evidence presented, to support a finding of guilt beyond a
reasonable doubt.

A. WHEN THE INSTRUCTION SHOULD BE GIVEN

Consideration should be given to the circumstances under which it is
appropriate to specifically provide jury instructions on eyewitness
identification. This includes evaluating the significance of any eyewitness
identification in the case and deciding whether any such instructions
should be provided before or after the jury hears identification testimony.

Although there is no consensus among courts on the correct approach,
a careful review of the relevant considerations suggests that these
instructions should be given whenever eyewitness testimony is used in a
criminal case. This is particularly true if at least one of the following
conditions is present: (1) the defendant has presented a plausible alibi; (2)
a weapon was involved in the crime; (3) police behavior may have
influenced an eyewitness’s perception or memory; (4) the lineup was not
conducted using a double-blind procedure; (5) there is an inadequate
record of a relevant witness interview; (6) identification protocols were
not followed properly; or (7) the defendant can demonstrate a specific
reason to challenge the reliability of the identification.

Providing eyewitness jury instructions in such cases is critical because
scientific evidence has consistently shown a high probability of error in
comparable eyewitness identifications.””’” Even when witnesses act in
complete good faith, their memory can be flawed or influenced. Therefore,

257. See Eyewitness Identification Task Force, supra note 35.
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defendants should be entitled to instructions on the inherent fragility of
eyewitness identification testimony and the circumstances that can make
such testimony especially problematic. This serves to protect the fairness
and integrity of the trial itself.

Eyewitness identification evidence should be treated with the same
level of scrutiny as physical evidence collected by law enforcement. Like
physical evidence, it should be subject to procedures that reflect modern
scientific understanding and best practices—all of which should be aimed
at securing the most accurate and reliable evidence for the pursuit of fair
and faultless justice.

Special jury instructions on eyewitness testimony should be required
upon request from counsel, either before the jury hears the eyewitness
testimony or prior to jury deliberations. The trial court should have
discretion to consider the timing of these instructions based on the specific
facts of the case and the significance of the identification evidence in the
case at issue. This flexible approach ensures that the jury is properly
educated on the complexities of memory without unnecessarily delaying
the trial or wasting judicial resources.

Ultimately, the goal is to educate the jury regarding the nuanced and
fallible nature of human memory and eyewitness identification evidence.
To preserve justice, there must be safeguards and guidance regarding the
possibility that law enforcement or others unintentionally, but unjustly,
influenced an identification. Also, in furtherance of justice the jury should
be informed that an eyewitness may have an imperfect memory, even
though they seem genuine and sincere. Jury instructions can help address
these issues. Courts should retain the discretion to determine, on a case-
by-case basis, whether denying such an instruction would violate a
defendant’s rights and how critical the instruction is to ensure a fair trial.

B. POSSIBLE CRITICISMS

Criticism of any mandate of specific jury instructions on eyewitness
identification evidence is to be expected. There is a long-standing
disagreement within the legal community about how much information
should be contained in instructions for jurors. One common argument from
critics of special identification instructions is that issues related to
memory, perception, and identification fall within the domain of expert
testimony and should be reserved for expert witnesses.”® While expert

258. Wise et al., supra note 112, at 4.
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testimony can be indispensable for explaining complex physical evidence,
such as DNA evidence, it is not always as necessary for understanding the
limitations of eyewitness identification evidence.**’

Even without expert testimony, some of the basic limitations of
eyewitness testimony and memory can be explained to jurors in clear,
common-sense instructions, such as those proposed above. The goal of
such instructions is not to turn jurors into scientists, but to equip them with
a basic understanding of some of the known risks and limitations
associated with eyewitness testimony and memory. This is particularly
important given that many defendants cannot afford to call an expert
witness on eyewitness testimony, and the fairness of a defendant’s trial
should not depend on their financial ability to hire an expert. A well-
crafted jury instruction can provide an efficient and equitable response to
the well-documented limitations of eyewitness evidence, which promotes
access to justice while minimizing costs for both courts and litigants.

In fact, an expert testifying on the accuracy of eyewitness
identification testimony may carry its own risks. Jurors may give undue
weight to an expert’s testimony and interpret it to mean that the eyewitness
is lying rather than mistakenly recalling events. An instruction delivered
by the judge, rather than a party’s expert, maintains neutrality and avoids
the potential prejudice or confusion that may arise from a battle of the
experts. It also reinforces the jury’s primary function: to act as a body of
ordinary people judging the credibility and weight of evidence as
reasonable and informed members of the community.

Critics may also claim that existing, generic credibility instructions are
sufficient. For example, New York’s standard jury instruction on witness
credibility states:

There is no particular formula for evaluating the
truthfulness and accuracy of another person’s statements
or testimony. You bring to this process all of your varied
experiences. In life, you frequently decide the truthfulness
and accuracy of statements made to you by other people.
The same factors used to make those decisions, should be
used in this case when evaluating the testimony.*

While this instruction is broadly applicable, it falls short in cases

259. Id. at3.
260. Credibility of Witness Jury Instructions, supra note 256, at 2-3.
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involving eyewitness identification testimony. It fails to alert jurors to the
scientifically documented risks of mistaken identification and the many
ways that memory can be distorted— including through suggestive police
procedures, trauma, the presence of a weapon, or post-event
misinformation. By implying that jurors should evaluate identification
testimony the same way they evaluate credibility in everyday life, these
generic instructions can mislead jurors. In daily interactions, we tend to
assume that a false statement by someone is either a lie or a mistake, but
we rarely account for how subtle external factors can actually alter
memory. Eyewitness identification testimony in the legal context is far
more complex and critical, and the evaluation of such evidence should not
be reduced to a matter of mere gut instinct, intuition, or “life experience.”

Scientific studies have explored the effects of specialized jury
instructions on juror perceptions of eyewitness testimony.”®! Many of
these studies find that such instructions, whether brief or detailed, do not
consistently lead mock jurors to be more cautious.”®® However, these
findings should not be used to simply dismiss the value of such
instructions. There are several reasons why mock jury studies may not
reflect actual courtroom dynamics. A mock juror in a study is not burdened
by the real-life weight of deciding an actual person’s fate. A real juror,
aware that their decision may result in a prison sentence or an acquittal for
an actual person, will likely engage in deeper moral and analytical
reflection. Hence, real jurors are more likely to take such instructions more
seriously and to appreciate any guidance that aids them in making a well-
informed, fair decision.

The purpose of the proposed instructions above is not to convince
jurors that all eyewitness testimony is unreliable or mistaken, or to foster
skepticism without cause. Rather, it is to inform jurors that eyewitness
testimony evidence, while potentially compelling, is far from infallible.*®
The typical human intuition about memory being a type of “recording” is
wrong, which is why such instructions are needed. Jurors should be
informed that eyewitness identification can be powerfully influenced by
police procedures, emotional stress, or the natural limits and fallibility of
human memory. Providing jurors with this knowledge ensures that they
understand the weight and fragility of such evidence.

Ultimately, such instructions enhance the integrity and reliability of
the justice system. These instructions help ensure that all jurors, regardless

261. Wise et al., supra note 112, at 4.
262. Id.
263. Wixted, Mickes & Fisher, supra note 33, at 330.



316 Oklahoma City University Law Review Vol. 50

of their personal knowledge, education, or background, receive some
baseline information about one of the most powerful, yet also error-prone,
forms of evidence that is used in a criminal trial. Courts should view such
instructions not as a burden or a challenge to witness credibility, but rather
as a constitutional safeguard that promotes due process and helps jurors
best fulfill their role at trial.

IV. CONCLUSION

The intricate and often fragile nature of human memory demands
greater caution when it is relied upon in a criminal courtroom. While
eyewitness testimony can serve as a critical and powerful tool in
establishing a defendant’s guilt, it must be approached with the utmost
care. As scientific understanding of memory and perception evolves, so
too must legal practices. In the realm of physical evidence, the legal
system routinely imposes strict safeguards to preserve the integrity of that
evidence.”® When these safeguards are violated, exclusion is a common
and widely accepted remedy regarding physical evidence, both to protect
the rights of the accused and to deter improper law enforcement
conduct.*®

Given the susceptibility of eyewitness identification evidence to
contamination and error, it should be afforded the same level of scrutiny
and oversight. Courts should remain receptive to incorporating
contemporary scientific insights into their procedures. For these reasons,
the adoption of mandated, tailored, science-based jury instructions on
eyewitness identification evidence is not only prudent, but it is essential to
preserving the integrity of the justice system. While judges should retain
discretion in tailoring such instructions to the specifics of a particular case,
defendants should be guaranteed access to these instructions whenever
eyewitness identification is at issue. The potential consequences of failing
to adopt such safeguards—namely, the predictable convictions of innocent
persons—far outweigh any administrative concerns associated with their
implementation.

264. Wells & Loftus, supra note 36, at 617.
265. Wise et al., supra note 112, at 4.
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